
QVE I A  
BOARD O F  ZONING ADJUSTMENT 

A p p l i c a t i o n  No. 1 4 3 3 7 ,  o f  S o 0  I1 J u n ,  p u r s u a n t  t o  
Sub- sec t ion  8 2 0 7 . 2  of t h e  Zoning R e g u l a t i o n s ,  f o r  a s p e c i a l  
e x c e p t i o n  unde r  Pa rag raph  7 1 0 6 . 1 1  t o  change a nonconforming 
u s e  from g r o c e r y  and d e l i ,  no s e a t i n g ,  h o t  dogs  and c o f f e e  
o n l y ,  f i r s t  f l o o r ,  t o  g r o c e r y  and d e l i - ,  no s e a t i n g ,  h o t  dogs 
and c o f f e e  and s i n g l e - s e r v i n g  ice  cream and f o u n t a i n  soda 
d r i n k s ,  f i r s t  f l o o r ,  i n  an  R-4 D i s t r i c t  a t  premi-ses 231 R 
S t r e e t ,  N . W . ,  (Square  550, T,ot 3 6 ) *  

HEAPING DATE : September 2.5, 1985 
DECISION DATE: September 2 5 ,  1 9 8 5  (Bench D e c i s i o n )  

FINDINGS O F  FACT: 

1. The s u b j e c t  s i t e  i s  l o c a t e d  a t  t h e  n o r t h e a s t  c o r n e r  
of  t h e  i n t e r s e c t i o n  o f  3 rd  and R S t r e e t s ,  and i s  known as 
p r e m i s e s  2 3 1  R S t r e e t ,  N.We I t  i s  i n  an  R-4 D i s t r i c t .  

2 .  To t h e  immediate n o r t h ,  east:, s o u t h  and w e s t  a r e  
r e s i d e n t i a l  s t r u c t u r e s  a l l .  i n  t h e  R-4 D i s t r i c t .  F u r t h e r  
n o r t h  a l o n g  F l o r i d a  Avenue i.s a C-2-24 D i s t r i c t .  

3.  The s u b j e c t  s i t e  measures  approx ima te ly  7 4  f e e t  i n  
d e p t h  and 2 7  f e e t  i n  w i d t h .  The s i t e  i s  improved w i t h  a 
two-s tory  s t r u c t u r e  hav ing  a g r o c e r y  s t o r e / d e l i  on t h e  f i r s t  
f l o o r  and r e s i d e n t i a l  u n i t s  on t h e  second f l o o r .  

4 .  The a r e a  i n  f r o n t  of t h e  s t r u c t u r e  i s  p l a n t e d  w i t h  
grass .  There i s  a t h r e e  f o o t  h i g h  c h a i n  l i n k  f e n c e  e n c l o s i n g  
t h e  p r o p e r t y  which r u n s  a l o n g  t h e  edge of t h e  s idewa lk .  

5. The c u r r e n t  C e r t i f i c a t e  of  Occupancy N o .  R142246, 
d a t e d  June  3 ,  1985, i s  f o r  t h e  u s e  o f  t h e  f i r s t  f l o o r  as a 
g r o c e r y  and d e l i ,  no s e a t i n g ,  hot, dogs and c o f f e e  o n l y .  

6 .  By BZA Order  No. 14232, d a t e d  A p r i l  23, 1 9 8 5 .  The 
Board g r a n t e d  t h e  a p p l i c a n t  a s p e c i a l  e x c e p t i o n  t o  o p e r a t e  a 
g r o c e r y / d e l i  on t h e  p r e m i s e s  s u b j e c t  t o  t h e  c o n d i t i o n  t h a t  
t h e  d e l i  f u n c t i o n s  be  l i m i t e d  t o  t h e  s e r v i c e  of h o t  dogs  and 
c o f f e e  .. 

7 .  P u r s u a n t  t o  Sub- sec t ion  8207.2 of t h e  Zoning 
R e g u l a t i o n s ,  t h e  a p p l i c a n t  i s  s e e k i n g  a s p e c i a l  e x c e p t i o n  
under  Paragra.ph 7 1 0 6 . 1 1  t o  change a nonconforming u s e  t o  
i n c l u d e  s i n g l e - s e r v i n g  ice  cream and f o u n t a i n  soda  d r i n k s  as 
w e l l  as t h e  f u n c t i o n s  d e s c r i b e d  i n  t h e  f i n d i n g  N o ,  5 above,  
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8. Sub- sec t ion  8 2 0 7 . 2  o f  t h e  Zoning R e g u l a t i o n s  s t a t e s  
i n  p e r t i n e n t  p a r t  t h a t  t h e  Board i s  a u t h o r i z e d  to g r a n t  
s p e c i a l  e x c e p t i o n s  where such  s p e c i a l  e x c e p t i o n s  w i l l  b e  i n  
harmony w i t h  t h e  g e n e r a l  pu rpose  and i n t e n t  of t h e  Zoning 
R e g u l a t i o n s  and maps and w i l l  n o t  t e n d  t o  a f f e c t  a d v e r s e l y  
t h e  u s e  of n e i g h b o r i n g  p r o p e r t y  i n  acco rdance  w i t h  s a i d  
Zoning R e g u l a t i o n s  and maps. 

9,  Parag raph  7 1 0 6 . 1 1  s t a t e s  i n  p e r t i n e n t  p a r t  t h a t  a 
nonconforming u s e  may b e  changed t o  a u s e  which i s  p e r m i t t e d  
as a m a t t e r - o f - r i g h t  i n  t h e  most r e s t r i c t i v e  d i s t r i c t  i n  
which t h e  e x i s t i n g  nonconforming u s e  i s  p e r m i t t e d  as  a 
m a t t e r - o f - r i g h t ,  p rov ided :  

a .  The proposed  u s e  w i l l  n o t  a d v e r s e l y  a f f e c t  the 
p r e s e n t  c h a r a c t e r  o r  f u t u r e  development  o f  t h e  
s u r r o u n d i n g  area i n  acco rdance  w i t h  t h e s e  regu-  
l a t i o n s .  Such s u r r o u n d i n g  a r e a  sha l l  be deemed t o  
encompass t h e  e x i s t i n g  u s e s  and s t r u c t u r e s  w i t h i n  
a t  Least 300 f e e t  i n  a l l  d i r e c t i o n s  from t h e  
nonconforming u s e .  

b .  The proposed  u s e  w i l l  n o t  c r e a t e  any d e l e t e r i o u s  
e x t e r n a l  e f f e c t s ,  i n c l u d i n g  b u t  n o t  l i n i . t e d  t o  
n o i s e ,  t r a f f i c ,  p a r k i n g  and l o a d i n g  c o n s i d e r a t i o n s ,  
i l l u m i n a t i o n ,  v i b r a t i o n  I o d o r ,  and d e s i g n  and 
s i t i n g  e f f e c t s .  

c .  I n  R e s i d e n t i a l  D i s t r i c t s ,  t h e  proposed  use s h a l l  
b e  e i t h e r  a d w e l l i n g ,  f l a t ,  a p a r t m e n t  house o r  a 
neighborhood f a c i l i t y .  

1 0 .  The r e q u e s t e d  s p e c i a l  e x c e p t i o n  w i l l  n o t  r e s u l t  i n  
a n  i n c r e a s e  i n  t h e  number of s t a f f  o r  t h e  h o u r s  o f  o p e r a t i o n  
of  t h e  b u s i n e s s .  

11.. The fo l lowing  k i n d i n g s  of f a c t s ,  (Nos. 1 2  t h rough  
3.5) from t h e  p r e v i o u s  Order  N o .  1 4 2 3 2 ,  are s t i l l  v a l i d  f o r  
the s u b j e c t  a p p l i c a t i o n .  

1 2 .  The g r o c e r y  s t o r e  i s  a f a m i l y  o p e r a t e d  b u s i n e s s .  
I t  a l s o  h a s  one p a r t - t i m e  employee from t h e  ne ighborhood who 
r e s i d e s  o v e r  t h e  s t o r e .  The h o u r s  of o p e r a t i o n  a r e  from 
1 O : O O  A.M. t o  11r30 P.M. 

13.  There a r e  no t a b l e s  o r  c h a i r s  i n  t h e  s t o r e .  There 
are no benches  o u t s i d e  t h e  s t o r e .  

1 4 .  Both t h e  g r o c e r y  s t o r e  u s e  and t h e  d e l i c a t e s s e n  u s e  
are  f i r s t  p e r m i t t e d  i n  a G-1 D i s t r i c t .  

15.  Customers of t h e  s u b j e c t  b u s i n e s s  come from t h e  
immediate neighborhood and g e n e r a l l y  walk t o  t h e  s t o r e .  
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16. The grocery/deli will continue to operate seven 
days a week. 

17. The additional deli services will require a soft 
ice cream machine measuring approximately two and a half 
feet wide by four feet high and a soda fountain machine of 
approximately the same size. 

18, Milk  for the ice cream machine will be delivered 
once a week around 11:OO A.M.. The delivery will be 
completed in less than five minutes. 

19. The applicant now picks-up the trash from the 
subject site twice a day since receiving a complaint about 
the accumulation of litter at the site. 

20 D Three trash cans for use by customers will be 
provided at the subject site, One will be located indoors 
bv the coffee counter. The second will be placed near the 
store entrance and the third will be located adjacent to the 
fence hy the public sidewalk. 

21, The t w o  trash cans to he placed outside will be of 
sufficient size to accommodate the trash generated daily. 

22. The Office of Planning by memoranda dated September 
17, 1985, recommended approval 02 the application subject to 
the condition that the delicatessen use be limited to the 
preparation and sale of hot dogs, coffee, fountain soda 
drinks, and single-serving ice cream. The Office of Plann- 
ing reported that the facts adduced at the January 213, 1985 
hearing for BZA Application No, 14232 remain valid as do the 
conclusions of law reached by the Board. The addition of 
sodas and ice cream to the delicatessen menu does not alter 
the neighborhood orientation of the subject grocery/delica- 
tessen nor does it impose adverse impacts upon surrounding 
residential properties. Thus, the proposed use continues to 
constitute a neighborhood facility which will not adversely 
affect the present character or future development of the 
area 

23. A t  the public hearing, the Office of Planning 
further recommended that the applicant provide outside 
garbage cans, one by the door exit and one by the fence, and 
that the applicant keep the yard free of trash. 

24. Advisory Neighborhood Commission 5 C  filed no 
recommendation on the application. 

25. A petition received September 10, 1985, contained 
8 7  signatures of persons in favor of "a deli license'' for 
the subject business. Most signers lived along R or 3rd 
Streets, N.W., 
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2 6 ,  Four l e t t e r s  from n e i g h b o r s  of t h e  sub jec t -  s i t e  
w e r e  s u b r i i t t e d  t o  t h e  r e c o r d  i n  o p p o s i t i o r ,  t o  t h e  a p p l i c a -  
t i o n ,  The major  conce rn  of .the n e i g h b o r s  w a s  t h e  t r a s h  t h a t  
accumul-ated on t b e  s u b j e c t  p r e m i s e s .  Photos  were s u b m i t t e d  
t o  t h e  r e c o r d  showing much l i t t e r  s c a t t e r e d  th roughou t  t h e  
f e n c e d  i n  a r e a  of t h e  y a r d .  The l e t t e r s  s t a t e d  t h a t  t h e  
t r a s h  was p r e s e n t  i n  l a r g e  amounts on a d a i l y  b a s i s  and t h a t  
p e o p l e  p u r c h a s i n g  p r o d u c t s  a t  t h e  g r o c e r y / d e l i  o € t e n  d e p o s i t  
t h e i r  litter i n  t h e  n e i g h b o r s !  y a r d s .  The n e i g h b o r s  arc  
concerned  t h a t  t h e  i n c r e a s e  i n  d e l i  s e r v i c e s  w i l l  r e s u l t  i n  
a n  i n c r e a s e  of imprope r ly  d i s p o s e d  cf t r a s h .  The o p p o s i t i o r L  
r e p o r t e d  t h a t  t h e  a p p l i c a n t  h a s  r e c e n t l y  been m a i n t a i n i n 9  
t h e  s i t e  and t h e y  wondered i f  t h i s  i s  o n l y  f o r  t h e  s a k e  of  
t h e  p u b l i c  h e a r i n g  amd w i l l  not b e  c o n t i n u e d  i n  t h e  f u t u r e .  

2 7 .  O n e  of t h e  n e i g h b o r s  s t a t e d  t h a t  t h e  community 
doesn t need t h e  proposed  services.  Another  n e i g h b o r  
complained t h a t  numerous food  p r o d u c t s  pu rchased  a t  t h e  
q r o c e r y / d e l i  w e r e  s p o i l t  o r  i n s e c t  i n f e s t e d ,  Another  
n e i g h b c r  compl aimed t h a t  t h e  b u s i n e s s  g e n e r a t e s  a d d i t i o n a l  
t r a f f i c  i n  t h e  area inc l -uding  l a r g e  t r u c k s  b l o c k i n g  t h e  
s t reet .  

28 .  The Board c o n c u r s  t h a t  t h e  a p p l i c a n t  is r e s p o n s i b l e  
f o r  t h e  main tenance  and c l ean -up  of t h e  s i t e  and  w i l l  so 
c o n d i t i o n  t h e  g r a n t  o f  t h i s  a p p l i c a t i o n .  The Board Z u r t h e r  
f i n d s  t h a t  t h e  a d d i t i o n a l  d e l i  s e r v i c e s  are  p a r t  of a 
neighborhood f a c i l i t y ,  The a p p l i c a n t  i s  n o t  r e q u i r e d  t o  
derrtonstrate t h a t  t h e  services are n e c e s s a r y  t o  t h e  community. 
The Board can  n o t  r e g u l a t e  t h e  q u a l i t y  of food s o l d  a t  t h e  
s t o r e .  The Board f i n d s  t h a t  t h e  a d d i t i o n a l  d e l i v e r y  which 
o c c u r s  o n l y  once p e r  week a.nd i s  accompl ished  w i t h i n  f i v e  
m i n u t e s ,  w i l l  n o t  s i g n i f i c a n t l y  a d v e r s e l y  a f f e c t  n e i g h b o r i n g  
p r o p e r t i e s .  

CONCLUSIONS OF LAW AND OPINION: 

Based on t h e  r e c o r d ,  t h e  Board conc ludes  t h a t  t h e  
a p p l i c a n t  i s  s e e k i n q  a s p e c i a l  e x c e p t i o n ,  t h e  g r a n t i n g  of  
which r e q u i r e s  a showing th rough  s u b s t a n t i a l  e v i d e n c e  t h a t  
t h e  a p p l i c a n t  h a s  compl ied  w i t h  t h e  r e q u i r e m e n t s  of  Para-  
g raph  7 1 0 6 . 1 1  ana  t h a t  t h e  r e l i e f  r e q u e s t e d  under  Sub- 
s e c t i o n  8 2 0 7 . 2  can be  g r a n t e d  as  i n  harmony w i t h  t h e  g e n e r a l  
purpose  and i n t e n t  of t h e  Zoninq R e g u l a t i o n s  and w i l l  riot 
t e n d  t o  a f f e c t  a d v e r s e l y  t h e  u s e  of ne ighbor ing  p r o p e r t y .  

The Board conc ludes  t h z t  t h e  a p p l i c a n t  h a s  m e t  t h e  
burden of p r o o f .  The proposed  u s e  i s  d e s i g n e d  t o  p r o v i d e  
c o n v e n i e n t  r e t a i l  s e r v i c e s  for t h e  day-to-day need.s of a 
small t r i b u t a r y  area I w i t h  a minimum impact upon s u r r o u n d i n g  
r e s i d e n t i a l  development .  The proposed  u s e  i s  p e r m i t t e d  a s  a 
m a t t e r - o f - r i g h t  i n  t h e  most r e s t r i c t i v e  d i s t r i c t  which t h e  
p r e v i o u s  u s e  i s  p e r m i t t e d  a s  a m a t t e r - o f - r i g h t .  The Board 
c o n c l u d e s  t h a t  t h e  proposed  u s e  c o n s t i t i a t e s  a neighborhood 
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f a c i l i t y  which  w i l l  n o t  adve r se ly  a f f e c t  t h e  p r e s e n t  character  
o r  f u t u r e  d e v e l o p m e n t  of t h e  a r e a .  A c c c r d i n g l y ,  t h e  a p p l i c a t i o n  
i s  GRANTED S U B J E C T  t o  t h e  follow2 ng C O N D I T I O N S :  

1. T h r e e  t r a s h  c a n s  s h a l l  be provided on t h e  s u b j e c t  
s i t e .  O n e  s h a l l  be located i n s i d e  t h e  grocery 
de l ica tessen  a t  t h e  coffee c o u n t e r ,  a n o t h e r  by t h e  
cnt.rance t o  t h e  s t r u c t u r e  and  t h e  t h i r d  a t  t h e  
edge o r  t h e  g ra s sy  area ad jacent  t o  t h e  s i d e w a l k .  
The l a t t e r  two t r a s h  cans s h a l l  be of a larger  
s i z e  t h a n  t h e  f i r s t .  

2 .  T r a s h  and o t h e r  d e b r i s  w i l l  be picked-up f r o m  t h e  
l o t  as  o f t e n  as necessary t o  keep t h e  s i t e  clean.  

VOTE: 3-0 ( P a t r i c i a  N. Mathews,  W i l l i a m  F. MeIntosh, 
C h a r l e s  R. N o r r i - s  t o  g r a n t ;  C a r r i e  L .  T h o r n h i l l  
and  D o u g l a s  2.  Pat ton  n o t  p r e s e n t ,  n o t  v o t i n g ) .  

BY ORDER O F  THE D.C.  BOARD O F  ZONING ADJUSTMEBT 

ATTESTED BY: "--" - 
A c t i n g  E x e c u t i v e  D i r e c t o r  

J /j\ Fi "Ea F I N A L  DATE O F  ORDER: *r* 

UNDER SUB-SECTION 8 2 0 4 . 3  O F  THE ZONING REGULATIONS, "NO 
DECISTON OR ORDER OF THE BOARD SHALL TAKE E F F E C T  U N T I L  TEN 
DAYS AFTER HAVING BECOME F I N A L  PURSUANT TO THE S ~ ~ P P ~ ~ ~ E N T A L  
RULES O F  P R A C T I C E  AFJD PROCEDURE: BEFORE THE BOARD O F  ZONING 
ADJUSTMENT 

THIS ORDER OF' TIiE BOARD I S  TiAL'ID FOR A P E R I O D  O F  S I X  MONTHS 
AFTER THE E F F E C T I V E  DATE O F  THIS ORDER, UNLESS W I T H I N  SUCH 
P E R I O D  AK A P P L I C A T I O N  FOR A B U I I J D I N G  P E R M I T  OR C E R T I F I C A T E  
O F  OCCUPANCY 15 F I L E D  WITH T E E  DEPARTMENT O F  CONSUMER AND 
REGULATORY A F F A I R S .  

1 4 3 3 7 o r d e r / L J P K  


